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are all sorts of frauds being
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in this state, by all sorts

perpetrated

of organizations.
Mr. Stewartf Yes, sir.

Mr. Chairman, I would like to withdraw the
Judge Burney:
motion I have already made, and make a motion that the Chair
appoint a committee of five, to whom this resolution may be sub
report back to this Association tomorrow morning at
10:00 o’clock, recommending
that such steps as they see ﬁt to
to

it

if

it,

of

to this resolution,

needs to be changed,

recommendation

would have

that

either

little more

time,

and

so

do

we,

to

give
‘

a

the
they

changing the form
reporting back in toto with
do pass or do not pass; as

and

it

with reference

recommend

it

mitted,

consideration.

_

(This motion was duly seconded and carried).
The President:
The Chair will appoint on that committee:
Mr.
Stewart,
Senator
Judge Burney,
Davidson, Mr. Bonham,

Mr. Ed. R. Campbell, of Houston.

Texas

Gentlemen

of the Bar Association, in Eastern

we used to say that the way to ﬁnd out

man

was

toe"

‘

The President:

a

and

I

a

is

a

Tb<>r<="i$ 3-!l°th¢l'
ﬁshing with him and to stay about
week.
We
to either go to school with him or to himway, and that
member who has the dis
have in this Bar Association of Texas
think, almost the only member of the Re
tinction of being,
He claims that
(laughter).
publican‘ party. in this association

who“ -can

entertain

and

instruct us this afternoon.

I

am

a

is

is

is

young enough to either have gone to school with Dean Bates,
of the University of Michigan, or to have gone to school to him.
However that may be, he did attend the University of Michigan
and
sufficiently informed to advise us as to whether or not
the -Dean of the Law Department
of that University
man
he

pleased

you my friend from Brownwood, the Republican
of the Texas Bar Association, who will introduce the speaker
of the afternoon.
to

to

present

Mr.

of

G. IV. Harrison
Brownwood:
Fellow members of the
Bar Association, Ladies and Gentlemen:
have never known
after having lived in Texas more than
quarter of
century,
and

(applause).

introduced
being

The fact

to

an

Republican,
that

I

being

is

man

audience

a

a

a

a

I

Texas

intelligent Texas
Democratic
with so much applause.

meet
am

compelled to believe

that

or THE

Paocssnmcs
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those

their

believe

and

atmosphere

ﬁelds

by agreeing
principles that their
in, are bound to attain some honor even in an

just regulate
souls

to their real convictions in the political

adhere

that

conduct

to

environment that

an

condemns

those

same

po

it has been that that has kept me Republi
inducements
that have been around me for

litical doctrines,

and

with all the
of a century to become a Democrat, and it is true
that I am-——and it is my chiefest virtue, that I am a Republican.
But I am not going to mix politics with this; in this organ
can,

this quarter

ization we have no Democrats,

we have no Republicans, we are
truth, expanding and attempting
for
the
seeking
the fundamental principles of good government; we

all real lawers,
to

expand

invite those to come
that line, whether

before us engaged

in educational work in

they hale from the North,

from the South, or
from any source; and it is to the credit of our great government
that men from the South and fellows from the North have sat
in the highest places in the greatest judicial tribunal of the world,
the eulogies of one to which we listen with interest and proﬁt
Now,

thisymorning.
Y0

ha‘/C

one

on

this

occasion

administration

of

we

are

so

fortunate

as

Law

of
Department
whose
University of Michigan however began subsequent to my
time in that institution, but he came in much with the instim.
tion before I did, and we found we had not been smdgms at
the

the

time.
However, beginning much
of
the
science of law and government,
study
the

same

later ..in

in the

life

the gentleman

whom

pleasure to introduce to you has outstripped me
by far in the race, although I must say that I do not think he
is a more sincere student than I, because it takes a man with
sincerity to continue to be a Republican in Texas and believe
it_

willbe

my

in these things—it

takes

the political

arena

one man

with

radicalism;

ing another

absolute

sincerity.

change
such

another

Today we hear in
or one party charg

usually made
I am not quite
reactionary.”
sure whether we all understand
just what is meant by “reac
tionary” as used in the political arena.
As I can see
re
one who
for
actionary
return to the condition that already
existed before; and personally
plead guilty in these times to
“you are

that,

a

charge

is

a

reactionary in that sense, for

I

being
dencies

a

I

a

is

is

a

back

it,

by hurling

today

that

go

too

far

in certain

do

think there are ten
directions.

Although

Tsxas BAR AssocmTron
Republican,

a

there

ment,

I

yet

of

in

one

this

audience

in the principle

of local
local

self

that

believed

only matter

demarcation

that

the

respective

central

drawing

of the

jurisdictions

which

proper

the

being

between

believes

self; govern
government

always
with‘ and go hand in hand with a strong

the

government,

no

do

have

should co-exist
line

is

I

sincerely than

more
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Court of the United States has been carefully draw
But it seems to me that
ing for more than a century now.
in these times there is a tendency togather too much authority
the Supreme

into the

National

(applause)—.I
in the South,

I

do

not

are

there

I

and

government,

believe

believe
both

others,

there

are

others

in the North and

who have felt the same way.

know exactly the matter
the illustrious
gentleman

paper of
I know it will touch

that
who

will be treated in
will adress you,
I have mentioned

the
but

in a way just what
in
way; and because I do not want to deliver a eulogy
on a man who is living and if I did it ought not to be as long
as the eulogy delivered on the dead.
I will subside right here,

this general

and take the pleasure of introducing
Dean

of the Law

because

I

Department

attended

school,

the

to you Dr. Henry M. Bates,

of the

University‘ of"Michigan;
is the greatest law

I think“it

and it" generally has that reputation, I
‘Not
only is he Dean of that Department
(Applause.)
at that great institution, but Dr. Bates is also President of the

school in

the

world,

believe.

Associated American Law Schools,
years

of his life

to

the

study

fundamental principles of good
Dr. Bates.
( Applause.)

THE CONSTITUTION

a man

who

of the science
government.

has devoted

I

many

of law and

the

to

you

present

AND NATIONALISM.

must he be who supposes
that our legal and
institutions can escape profound modification by those
in commercial, industrial, political
and
social
great
changes
conditions which, in part, were caused by the world war, but were

Blind

indeed

political

greatly
has

followed

of modern
followed

by

intensiﬁed

been

times,
the

Civil War,

it.

Every

French revolution,

and

great

convulsion

in

society

by unanticipated changes. If we speak only
consider how vast were the upheavals which

the

Franco

the

Prussian

Napoleanic wars, our own
wars of the last century.

‘Paocrmnmcs or THE

168

Even the so-called “Spanish American War” of 1898———a mere
skirmish compared with some of the great struggles in history,
in motion forces which have

set

not

yet

exhausted

themselves.

Frequently the changes produced by these violent eruptions of
social forces are not wholly new, but are the greatly accelerated
but only
effects of causes which were operative,
and expanded
partially perceived, before the convulsion which has intensiﬁed
their energy

in

nature,

and

their effects.

mutilation,

fever,
some

reactions,

extended

expending

and

In

themselves

human

society,

as

produce
violently and rapidly and

destructive

activities

gradually, but more enduringly.
law of forced readjustment
and reconstruction
will unquestionably operate in our own country, after the most
others

more

This

general

universal

and

most

destructive

war which the world

has

expe

We may cry “back to normalcy”, but it will not be
One might ask, indeed,
the normalcy of pre-war conditions.
what is “normalcy” or what is normal, in a political society.
Fortunately, there is no static condition. In a world of evolution,
rienced.

which has changed at a frightfully swift pace during the
last half century, we may perhaps hope for a calm and rational
attitude of our people toward all the functions of society, but
one

we
a

cannot

static

expect,

and

should

glad that

be

condition in the sense of

a

permanent

we

cannot

return

attain,

of the so

called “good old days,” for those days so roseate in memory’s
haze, would be intolerable under the changed conditions of this
'

era.

Already
ing and

before the war, the occupations
and even the think
of men toward life had been radically changed

attitude

by the normous expansion of commerce and industry, due largly
to the invention and wide-spread
use of machinery and the appli
cation to the affairs of man of scientiﬁc principles, like those
pertaining to steam, electricity, and the fundamentl laws 'of phy
The swift and easy transmission of intel
sics and chemistry.
in all parts of the world, together
with other forces,
ligence
tended to fuse society into something more nearly approach
ing an integral human race than we had ever known before.
In America, our own population had increased enormously and our
occupations had become inﬁnite _in number and complex in action.
We were demanding, though often grumblingly, and were being
had

TEXAS BAR AssocmTroN

of stockholders

composed

control and regulation.

governmental

of vast interstate

The development
zations,

and more

to more

subjected

169

commerce

from

organi

and business

many

states,

and

oper

ating almost without regard to state lines, the increasingly free
passage of our people from one location to another, were tend
ing to destroy state and local pride and to obliterate state
lines, and thus to restrict and diminish the activities of the state
government.

with this tendency of fateful possibilities, there
not only in this country but in greater or
less degree throughout the world, a decline in efflciency of rep
in the important function
resentative
particularly
government,
Concurrently

had

been

observed,

our legislative output, year by year, was
increasing enormously in volume, it was in many respects less
effective than the earlier and more carefully considered
legis
of legislation.

While

lation of simpler and less exacting
less

that
times
that

ability
in

than

has

been

times.

displayed

of our fathers.

those

conditions have demanded

modern

in

By this is not meant
legislation in recent

Rather it should be said
of Congress

and

of our

legislatures the solution of a vastly greater number of
problems than our ancestors dreamed of—problems not only
more numerous and diverse, but also incredibly more difficult,
state

more complicated and subtle.
Precisely the same thing has
in England, whose distinguished publicist, Fred
been observable
eric Harrison, has called attention again and again to the fact
almost hopelessly under the
staggering
forced upon it by contemporary conditions.
In the American Colonies of the 18th century and in the states

that

Parliament ‘was

tasks

through'the

ﬁrst half

of the of the 19th century,

and

perhaps

to an even later time,
the

executives

and

our legislatures directed policy, controlled
performed much of what little there was

of administrative functioning without great diﬂiculty.
But con
sider how dramatically different is the situation today.
Leg
islative tasks have been multiplied, not merely by the increase
in population but vastly more by the enormous
expansion of
the

scope

of governmental

activity caused

have been only hinted at in the foregoing

of these changed

by conditions which
As a result

remarks.

conditions today we have a host of quasi-legboards, tribunals and administrative oﬂicers

islative commissions,

_

Paocssnmcs
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of

or THE

our

revolutionary ancestors.
Except perhaps
in purely local matters, and in litigious struggles
within the
courts
(and even the courts are being circumscribed), the cit
unheard

izen

little contact

has

today

tribunals

by

with his government
function

officers whose

except

through

compositely legis
for most of us, in
lative, judicial and executive.
Government
of commerce commis
the daily affairs of life, is the government
sions, taxing bodies of various and hybrid types, and of numerous
to meet the ne
other functionaries called into oﬂicial being
or

of modern

cessities

Congress,

is

often

life.

and to almost as great an extent our state legislatures,

to deal elfectively with the great mass
utterly inadequate
of governmental
problems which are deposited at their doors.
Many of the problems thus brought to legislative halls are le
gitimate legislative questions, but many more of them are hurl
are

ed .at these comparatively

formers,

propagandists,

helpless statesmen by all kinds of re
of special
and by
interests,
“uplifters”, blinded into folly and con

pleaders

loose-thinking, sentimental
fusion by the absurd notion that all human

ills

be cured

may

cades

ago

we

than

enough

reached

had

in England,

Parliament,
more

if only

a

and

appropriate money,

error and all social

laws be enacted.

Some

de

when
stage in this development
our own Congress could do little
pass the

bills
in

sucessfully pressed

most

urgently need

political sense, and
those
serve in a very in a very useful capacity as influential critics
of the conduct of other branches of government—particularly
of what we, in this country, call “the Administration,” and of
the various administrative tribunals, and ministeral officers called
or

ed,

most

into political
increased

vastly
a

life

still

more

in outline.

in the endeavor

to

work of government.
stage in the

advanced

For

a

carry
Today

on
we

development

the

effectively

have ‘reached
thus

traced

nor the legislatures, in our
larger states, have the requisite time or energy to make or consider
to them,
adequate reports upon the various projects submitted
or upon the functioning of the innumerable cogs in our gov
ernmental

neither

Congress

machinery.

To the mind of Frederick
minent
and

breakdown

of

Harrison,

representative

half-baked substitutes

for

all this

betokens

government.

our present

Many

representative

the

im

weird
forms

TEXAS BAR AssocrxTron
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More and more

have been made here and abroad.

upon us, of late, the development of a pol
icy based upon economic classes; and particularly it has been
classes”
be made the
suggested that the so-called “industrial

we have

had

urged

in legislative assemblies.
To my mind
basis of representation
of the prosperity and con
nothing could be more destructive
tentment of society than the adoption of such a plan, for with
one terrible stroke it would destroy equality before the law and
class

substitute

for

selﬁshness

noble conceptions

those

of civil

liberty and of equality of opportunity for all. which,
theoretically, at least, have been the foundations of American
for these three centuries.
It may well be that we
government

and political

fragmentary and perhaps distorted
reports of what
in Russia, but certainly we now know enough

only

have

happening

is

of the tragic and sordid struggle in that distracted land to re
alize that at least that experiment in class government has, for
the

time

tiveness

being,
and

led to

ruthlessness

or

autocracy
seldom,

if

oligarchy,

ever,

or

a

destruc

practiced before in the

history of civilization.

.

Lawyers can have no faith in those fantastic schemes heralded in
as Utopias, but thus far actually developing, more or

advance

less, into'organized agencies of exploitation, disaster and misery.
On the other hand, it cannot be doubted that there are some

serious defects

,

in our governmental
machinery, some lacks and
for coping with the problems of this extraordinary
age, that give the agitator his opportunity to make strident and
demands for revolutionary and violent action to cure
wide-spread
deﬁciencies

the evils,

actual

and imagined, through panaceas

ers and fanatics.
‘and they demand

Some

offered

by dream

of these evils are real and demoralizing

our serious

We have now considered

attention.
the three

most

noteworthy tendencies

in our governmental
the enormous

institutions during the last half century: (1)
expansion of the scope of our national government,

at the expense of state and other local government; (2 ) the partial
failure of that representative government devised by the men of
1787;

and

(3)

walls established
partments

boards

the many and

portentous

breaches

made

in the

by our Constitution between the three great de
of government,
of commissions,
by the establishment
and
officers
of all kinds,
not infrequently
pos

Paocsnnmcs
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powers belonging to all three departments of government;
for example, in the case of some of our public utilities com
missions, which are not at once investigators, law-makers,
judges

. sessing
as

and executives,

enforcing their orders through ﬁnes and other pun

ishments.
are inter-related and obviously react upon each
of them involve problems of constitutional law,
but the second and third are perhaps fundamentally questions of
tendencies

These

All

other.

three

political science, rather than of law; and while important prin
ciples of political theory are also involved in the preservation of
our dual form of government, with its national and state depart
and functions, the aspect of it to which your attention

ments

invited

been

is

peculiarly

organic governmental
derived

of

one

constitutional
federal

both

instruments,

for our

law;
and

has
were

state,

of a permanent union, com
states.
As lawyers, therefore, we

upon the theory

and adopted

prising enduring and separate
and I beg
may well give this problem our particular attention,
leave to draw your attention to a brief sketch of the enormous

of our national government and its undertakings. The
it is proposed to review them
in outline only, for the purpose of focusing attention upon what
expansion

will

facts

not be new to you, and

seems to me to be the clear duty

‘

of all of us.

There is perhaps a popular impression that this centralization
of governmental power at Washington has been almost entirely a
of the last half century.
But this is very far from
development
true.
Unless two variant forces are established in absolutely per
fect

equilibrium,

been

slight the lack of balance may have
in the nature of the case set in

however

at the beginning, it must

motion forces which will, at ﬁrst gradually, and then with accel
erating pace, increase the disparity between the original forces,‘
unless

some

introduced.

new

Now,

dynamic elements
there

has

never

the central government,

between

days or Federal since
one side,

and

the

and

State

and

balances

are

perfect equilibrium
English in our Colonial

been

whether

the attainment

Colonial

or checks
a

of our independence,
governments

on

the

on the
other.

From the very beginning the necessities of life in a new country,
undeveloped and inhabited by savage tribes, of a common defense
against

aggression

from without, and the obvious economies and
effort or union,

elements of efficiency in some form of co-operative

Tsxas Baa ASSOCIATION
have worked powerfully

toward centralization.

a union came
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The ﬁrst deliberate

early as 1643, when the New
England colonies formed a sort of confederation which provided,
among other things, for the return of fugitives from justice to
a kind of inchoate
the colonies from which they ﬂed, established
attempt

to form

'

as

inter-citizenship and contained certain other germs of federalism.
In 1690 the New England colonies, with New York, Virginia and
Maryland, made an abortive attempt, of a somewhat more elabor
Four subsequent efforts were made, some of them con
ate nature.
in the spirit of true statesmanship,
ending with the con
set up under the so-called “Articles of Confederation”
of 1777. Finally came the government under our present Consti
tution—a government deliberately framed only as an outline, but
ceived

federation,

upon the principle of federation as its cen~
foundation.
tral and strongest
It would be superﬂuous to more than allude to the provisions of
which have made for nationalism and for
that great instrument,
resting,

nevertheless,

centralization.

From the beginning the common

national army and navy,

tially reaching directly

every

executive

and our

taxing power poten
inhabitant of the land, the inter

the postoffice,

the

power, the powers to coin money, to
borrow, to make treaties and agreements with various powers, the
inter-citizenship, established by the “privileges and immunities”
and interpreted
in the case of Crandall v.
clause as developed
state and foreign commerce

Nevada

Laws

and, ﬁnally, Article

of the United

VI,

States

making “this Constitution and the
which shall be made in pursuance

thereof; and all treaties made, or which shall be made, under the
authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any
thing in the Constitution or Laws of any State to the contrary, not
withstanding,”
given

with the broad powers

together

to the courts .of the United States,

of interpretation

have worked powerfully

for the binding together of our states and their citizens into one
great nation. How soon this momentous and on the whole beneﬁ
cent result would have been reached had not‘the great ﬁgure of
John Marshall dominated

our judicial system during the formative

and others have graphi
Beveridge
cally portrayed the inﬂuence of the great Chief Justice in this re
spect, and it is perhaps customary to say that Marshall is respon
years,

none

can

say.

Senator

'
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sible for the development of our great national powers.
In one
sense this is certainly true, yet I am convinced that great economic
and social forces were at work which sooner or later would have
brought about much the same result, unless, indeed, through inter
necine jealousies and welfare our states had fallen apart during
From that tragedy,
the ﬁrst ten years of our national existence.
But it was Marshall whose statesman
happily, we were spared.
like vision early developed the logical and inevitable doctrine of
implied powers, in McCullouch v. Maryland, a doctrine which was
steadily expanded and applied in a long line of succeeding cases.
I am a conﬁrmed believer in a liberal doctrine of implied federal
powers, but the so-called “doctrine of inherent national sovereign
by President Roosevelt on the authority of James Wil
I cannot but regard as erroneous and dangerous,

ty” invoked
.son and

others,

regarded from the point of view of history, logic, political
'
or mere expediency.
A resume of the more striking assertions of federal governmental

whether
theory

/

activity, which in our earlier history
within the exclusive domain of the state

control in ﬁelds of human
were

or

regarded
beyond

as

either

as

the lawful

reach

of any government

at all,

will

re

which it would be easy to distort into the moving
cause of hysterical alarm.
in this development,
Danger there
advances

_is

veal

danger,

before we abandon

but

ourselves

fear, let us examine

mounting power.

Let us consider, though

brieﬂy, observed

results

-and ef¥ect_s, as

or bad.

And

to denuncia

into the causes
it

and grave

tion or uncritical

must

of this

now be but

they are pre
consider whether

to whether

dominantly good
ﬁnally,
this swelling tide of nationalism can and should be utterly checked,
or whether with more intelligent and conscientious
devotion to our
duties
time,

as

citizens

conﬁne

let

us

of State and Nation, we may not, at the same
of national authority to those activities

the exertion

if

which possess some truly national characteristics,
and which there
fore require national supervision,
best results are to be ob
tained,

and yet utilize its mighty force, thus harnessed

velopment

for

the de

of our great country and the true prosperity and happi

ness of its people.

The Commerce
gress

is

Conspicuous among
that to regulate

Power.

the constitutional
interstate

grants

of power to Con

and foreign commerce.
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In

a score

Article

I

or so short

(the

so-called

words in paragraph
“Commerce Clause”),

3

of section
the

8 of

Constitution

conferred upon the national legislature a power whose extent and
myriad _ramiﬁcations might perhaps have been imagined but cer
Today
tainly could not have been clearly visualized in 1787.
grant rises from the reservoir of national power, Gibraltar
like, massive, almost terrifyingly so, with its vast potential strength
I know that the great case
still undeﬁned and not yet delineated.

that

of Gibbons v. Ogden has been vigorously criticised, not to say de
nounced, and yet its logic and common sense seem to me to be in
controvertible.

With that case began the development

of a gov

power over commerce whose growth has been almost as
But, curiously
remarkable as that of the subject matter regulated.
enough, after the step taken in Gibbons v. Ogden, little advance
ernmental

of a positive nature was made for more than thirty years, and until the Interstate Commission was created in 1887.
Then the
regulation of commerce which before had been largely restrictive
and negative in character, designed mainly to prevent discrimina
tions and preference

as between the states, took on a positive char

acter which has steadily deepened

and extended.

How far that ‘development, covering rates, service, operation, ac
counting and almost every conceivable phase of transportation and
The Safety Ap
commerce, has been carried is familiar learning.
pliance, the Employers’ Liability, the various Hepburn Acts, are
only a few of the more conspicuous examples in this ﬁeld.
The Sherman Anti-Trust Law opened up another vast domain
to federal control
strength

land.

and armed federal.courts
and officers with a
which has affected conditions of life for every soul in the
Then came in rapid succession (I am not following a strict

chronological order) the Lottery Act, the Pure Food and Drug
Acts, the White Slave Law, the Migratory Bird Treaty Act, the cre
of the Federal Trade Commissioin, with its inquisitorial and
other powers, the Clayton Act, and neither last nor least, the Adam
ation

son Law, which has opened

a Pandora’s box and released

a swarm

God nor the devel has been able yet fully
These are but a few of the noteworthy instances of

which probably neither
to appraise.

of this great power, but enough has been said to sum
before your minds the profoundly signiﬁcant fact already
well known to you, that in effect, directly or indirectly, the Com
the reach
mon

'
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merce power of Congress

or

Tm-:

works its will uncontrolled, unrestrained,

save by our courts, in every city, town and hamlet in the land, and
touches not only all commerce but all large business enterprises of
For while in terms it must be limited to interstate
every kind.
commerce,
is

so

all but petty, local business today is interstate or else
with interstate commerce
to be
associated
as

inevitably

necessarily affected
manufacturing,

by any

agriculture,

regulation
mining,

of the latter;

ﬁshing

and

and

while

insurance have

been declared to be not commerce, and hence not within the mean
ing of the “Commerce Clause,” actually they, too, are so inter

locked with commerce

that only insurance has wholly

escaped

the

of this octopus-like creature of governmental
activity.
And in passing, let me say that I believe, for many reasons, eco
nomic in character, that it would be well for all, of us if this im
tentacles

'

portant function of insurance might also be subjected

to national

regulation.
The Taxing Power.

If the power to tax is the power to destroy, it has proved in
Congressional hands to be also a potent means to regulate, control
In one way or another it has been
and, indirectly, to create.
made

to reach

millions

each

of people.

as a revenue measure,

and

every

one of our one hundred and

From early days the protective
has been used to develop

ten

tariff, enacted

home industry, and

many a giant industry is still being nursed and fed as if still a
helpless infant; but it remained until this present year of grace
for the passage by Congress of what seems to me, upon superﬁ

cial study, to be the most atrocious and indefensible tariff sched
'
ule in a long and iniquitous history.
On the other hand,

few,

or the beneficial economic

if

any,

today

would deny the wisdom
which was designed

effect of that tax,

to and did drive state bank currency out of the market
made possible the establishment

In

1905

which destroyed

the

national banks.

place and
upon a sound basis of our present

the Supreme

Court sustained

a federal

industry of making artiﬁcially colored
oleomargarine, and with it at least half a million of revenue annu

tax

And now we have a federal tax law, intended
use of child labor in manufacturing and mining,
ally.

to prevent
a humane

the

pur
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certainly to be accomplished in some way, and

through state action

if

possible.
War Power.

Limitation of time prevents more than bare mention of the recent
of the formidable war powers vested in our national

vast extension
government,

powers

erty, suspend

which have been exerted

to conﬁscate prop
Corpus, to modify, alter, suspend
to take our incomes and if need be

the writ of Habeas

or destroy private business,
our fortunes, to regulate prices, say what we shall and shall not
eat, drink and wear, to control the fuel‘and power supplies, and
most miraculous of all in a pleasure-loving age, to ordain and

Our freedom of speech, our very
Sundays.”
held
lives and liberties are
at the mercy of this arrogant Moloch,
in times of national emergency.
But for our country’s sake, yes,
establish

and

“gasless

for civilization’s
most of us are

danger,

even

sake,

willing

when

we are

not in immediate

that within reason this should be so.

Consider the horror with which the forefathers would have con
the bare possibility of the creation of the Federal Re

templated
serve

Board, with its elaborate

and

delicate but irresistible

con

trol not merely of ﬁnance, but also of business, commerce, in
Finally, let this very imperfect
dustry of every kind whatsoever.
of
activities
national
close
with mere allusion to na
catalogue
of public lands, control of navigable waters and
of navigation, and our bureaus of standards,
of chemistry, of
plant industry, of industrial arbitration and the rapidly extending
functions and service of the Post Office.
tional reserves

Causes

All

of Growth of Nationalism.

of the three tendencies

alluded to, in some respects at least,

unfortunate and dangerous, have been greatly accentuated by the
of these
war, and we may anticipate an increasing acceleration
forces unless with wisdom and experience as our guides we may
control and modify them.
mastery

may

In order

be intelligently

made,

that an attempt

it seems

to attain

important that

such
we

should consider, even though brieﬂy, the results produced and
particularly that we analyze the forces from which these tendencies
have proceeded
and from which increasingly they have derived
their strength.
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or "ms

Among the less obvious, but I am inclined to think among
potent, of the factors which have led to an increasing
centralization and nationalization, are those which may be denom
the most

Who can estimate the inﬂuence of the simple
fact that one ﬂag, which only yesterday was acclaimed throughout
this broad land, waves over us all?
It is a striking and at times
a dramatic symbolism of our common origin, our mutual inter

inated psychological.

and of the great aspirations and ideals
ests, our interdependence
which inspire us all, North and South, East and West.
The Presi
dent of the United States, the Army and Navy, the Supreme Court
and Congress,
active

at least when it is on its good behavior, are not only

toward federalization, by reason of their direct
also because they are symbols of our community of
from the past, our common interests in the present and of

agencies
but

action,
heritage

our aspirations and ideals for the future.
Another condition working powerfully toward the same end is
the unfortunate fact that in most, if not in all of our states, there
have been repeated

failures to achieve the highest in government,
for the prosperity and happiness of the peo

and hence the utmost

With

ple.
to put

of course, we have failed
many notable exceptions,
our best men in office and we have further failed in not

supporting, advising and counseling with them, partic
with members of the legislature, after we have turned re

suﬂiciently

ularly

sponsibility over to them. We all know and admit with some sense
of shame that state governments have frequently fallen far short
of a reasonable standard of efficiency.
Legislation has been hastily
drafted from crude

and

carelessly

ture

without suﬂicient

remained

unenforced.

too often

prevented

bills

consideration.

presented

Local laws

to the legisla

frequently
Personal and local prejudices or favor have
the suppression of disorder or of violent at
have

tacks upon legitimate property interests

when popular passion was
mob.
with
the
failures of this kind
Inevitably,
running strongly
have not only failed to inspire our people with ﬁrm conﬁdence in
their state governments, but have led them time and again to de
mand

that Congress

or the Federal Executive step into the scene;

for on the whole, despite its own many failures, federal adminis
the greater part of the country, has been far
gt£gtilri,wa.t__least,in
more eﬁicient and effective

of state government

that state government.

is not a necessary

condition.

It

This ineﬂiciency
can and should
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but alas, historically it has been, and still is, a fact.
Associated with the comparative ineﬁiciency of many state gov
ernments is the indubitable fact that in the very nature of the case
many functions of government, those which in general are nation
be removed;

wide in scope and which demand uniformity of legislative and ex
exercised by forty
ecutive treatment, cannot be most effectively
diverse
state
with
their shifting per
somewhat
governments,
eight
local and transitory waves of public opin
tion. It is this cause which, of course, has led to the demand for
national treatment of commercial matters, and of the manufacture
of migratory
and sale of foods and drugs, for the conservation
and their often

sonnel

birds, the suppression of lotteries, of the liquor traffic, and pro
vision for the safety of employes, passengers and goods in trans
portation, the regulation of our ﬁnancial system, the extension and

of education in certain respects, and of many other
vital to our life, which will occur readily to your minds.
A third cause making for the same general result may be found

development
activities
V

in economic

laws and in the economy

and of mass eﬂ'ort on

a

and eﬂiciency of co-operation
larger and more comprehensive
plan. It

working its will,
in the formation of our great corporations, trusts and
combinations—a principle whose economic value for certain pur
poses cannot be doubted, but which just as truly leads us through
is the same principle

that, silently but powerfully

has resulted

paths

of danger

close,

it sometimes

seems,

to

the

precipice

of

disaster.

Finally

may be mentioned

the potent but sometimes

unrecognized

upon any party in office, not only to extend its power for
political ends, but also from motives of patriotism to expand and
extend the national governmental
power to achieve objects for the
inﬂuence

party and for the country which can be obtained only in this way.
It is generally believed that the doctrine of states’ rights and of
state sovereignty
these doctrines

is

a

doctrine peculiar to the South.

have been more often

and perhaps

more

But while
vigorously

in the south

than in the north, history clearly reveals
this is largely a fortuitous fact, caused by certain
economic
and political factors which are tending _to disappear
and which in the future .may entirely disappear or even eventually
It can be demonstrated that,
change their geographical habitats.
asserted

the fact that

as

it suited the particular purposes

of each party and of each geo
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graphical section, that party and that section have advocated states’
rights or the reverse. Jeﬂ'erson’s famous remark when he proposed,

it

is

A

is‘

if necessary, to stretch the Constitution to the breaking point in
order to purchase Louisiana, indirectly at least,
an example of
this sort.
clearer case
that of the New England Whigs, who
in
ardently proclaimed an extreme doctrine of state sovereignty
their bitter opposition to the War of 1812, because
injured
and industry. In the recent presidential campaign,
orators tearfully lamented the federal invasion of
which had taken place during the Wilson Ad
state government

their commerce
Republican

is, of course,

perfectly true that never were our
national powers developed to anything like such scope as during
the great emergency in the Wilson Administration.

It

ministration.

it

I

a

if

I

know my assertions about this may be received skeptically,
for we all tend so easily to accept constantly asserted views; but
have not
suited the economic and
particle of doubt that

I

a

political interests of my own section of the country and the politi
cal party to which
re
allegiance, to argue for
acknowledge
striction of national powers, they would do so. Our emotions, our
political

principles

and

the silent but dominating

forces of self
it

so inextricably

I

>interest,

to become

is

confused that
diHi
cult even for the most objective of us to analyze and -separate them.
am disposed to press this point by asking doubters to look at
tend

the Democratic platform

of 1884-, in which that party urged the
liberal use of national power forldeveloping our resources
and for improving our government; and on that platform the party
won.
In 1888 there was
recession from this view, and the party
a

more

lost.

In

1892, while declaring again

the states”,

for

the party took strong ground

the “reserved

for

powers

it

won.
There were, of course,
power, and in that year
which
things
produced these victories and this defeat.

many

is

that forces of nature, the psychology of the race,
factors and the competition of foreign powers in many
ﬁelds, all are working, apparently irresistibly, for
continuation,

)

The fact

of

use of the national

a

economic

a

it

seems now, even for an acceleration
of this process of
centralization. Most of us would not be willing to return to the
old days of diverse and discriminatory rates in transportation, to
lack of safety appliances on railroads, to the unsuccessful eﬂ'ort
of state governments to secure pure food and pure drugs and
and as
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moral protection for our people.
We are endeavoring to grapple
with the liquor evil by national action, perhaps mistakenly so
trying, but the prohibition movement found its early and most
ardent support in the Souitl-\ There are at least some reasons why
we should seek to cope with-the

evils of divorce and to promote
the interests of education by further extension of national eﬂ'ort—
many, perhaps, why we should not.
Danger of Centralization.

I

dwelt thus

have

brieﬂy

making for nationalization

and

which have

results

beneﬁcent

upon what
have

touched

followed,

irresistible

seem
thus

forces

upon some of the
far, but I am not

blind to the serious dangers which this constantly accelerating pro
cess is bringing to our nation.
No intelligent person, who has
of
and
history
Of.
the protection which local gov
~any_kn_9_V_v_l3¢lg§.
¢rhm¢nt__has

fail

to h\11ns_n__.fr¢ed0141!,. can

a1.way§._siv¢n

.

tq.f§s,1..= ‘

ity

“deep _ari_d at timesa shuddering .s.e_nse of apprehension at the rapid—A
power and au
_
with which we are massing _o1_1r governmental
in
vortex
In
the
at
the
ﬁrst
thority
place, our gov
Washington.
too
are
We
failing to develop
impersonal.
ernmentwis‘‘becoming
the initiative, the sturdy self-dependence
and the sense of re

sponsibility which established

our independence when local govern
We are becoming altogether too prone
to say, when something goes wrong in our locality, “Call in the
federal troops,” or “Get
new law through Congress,” or “Set up
new Federal Commission to rectify the evil.”
That
going on
among us.

a

is

a

ment was strong

in our midst, so that “he who runs may read,” and
doubt
not that when,
ever, we completely lose our reliance upon our

if

I

today

forget our sheriH‘s posses and our
citizen soldiers and call in the national and professional army to
solve

say only—“Heaven

Another
is

ism.

It

governmental

governmental

do

authority

of course,

control,

increasing limitation

problems, then
see

that

our liberties
time

at hand.

forbid.”

result produced
not,

local

not mean that
by our

Marxian

regulation,

toward

species

socialism. but

operation

upon individual

centralization

increasing

a tendency

a

forever.

I

and

local peace

gone

is

I

are

we

I

secure

when

a

local efforts,

own

and

increasing

ownership

initiative and

of

of social

action,

and

how

‘

or THE
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ever necessary

seem in particular

they may

inevitably

cases, tend

toward collectivism, which runs readily into socialism.
referred

upon

to staggering

But

short

actuated

undoubtedly

cedented

extension

“normalcy”
faith,

time

with

a

brief

a return to

apparent

what

again

Already,
our

that

the

under

President,

mass control gathers

on

pledged

government,
he

because

this

the present

has

not

to

con

of his efforts.

We have been fortunate in having
patriots

and

gentlemen
“man

political

accelerated

suﬂient autocratic control and power back

will

called

be

may

his party called constitutional

what

American

only

unpre

an

of the opposite

man

motives,

of centralization.
is

it

by

high

What does all this portend?
when

of our

Roosevelt,

who forced
of

years

balked in some of his main purposes
centrated

have

Theodore

was

motives,

four

equally

formidable process
administration,

ago

by high

he was succeeded

who,

bur

nationalism,

of national power, for which he was roundly

After

denounced.

the crushing

of power in the hands

concentrations
a

Presidents.

under

with growing

together

is

imposed

government

a

led

it,

dens

earlier

to

breakdown of representative

it

current tendency

The con
in this paper, the partial

popular

as

strength,

for

appear”?

horseback

our

but

presidents,

Are

we

certain

passion surges

as

through

a

nation too largely made up of those essentially foreign to its
history, its institutions and aspirations, that our huge and het
erogeneous

population

dernagogue

who can

may
catch

not
the

be

prepared for

popular

some

fancy and

strident
away

sweep

our institutions before we are aware?

Possible Remedier.

optimistic, merely
highly
not

because

favored than

believe

that

such

any

are

too

for three centuries
other

that

easy-going

disaster
and

too

we have been more

nation in history;

cataclysm

such

a

we do not believe

Americans

but

we

do

possible, at least those

of

if

Perhaps

we

a

occur.

is

We are not pessimists:
can

are thoughtful must realize that unless we are on our
How then shall we
possibly even the worst may occur.
defend our citadel of human liberty and human happiness against

us

who

do not believe

we can do

it

these dangers?

I

guard,

with any shibbol
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eth of “state sovereignity” nor by mere appeals
“the

phrase

of

to that undeﬁned

Rather
in all of the truly interstate
national regulation may be desirable.

reserved

to me we must

powers

admit

of our people,

the

states”.

that

it

seems

activities

We can

not dam the ﬂood by calling for a return of the conditions of
our forefathers, for those conditions are gone forever, and the
vastly greater and more
call for the application

new

and

own

day

but

with

new

and

the

development

We must seek to revive

powers.

spirit of independence

procedure

new

methods,

of hitherto latent

complicated conditions of our
of the old principles, indeed,

self-help

and

of 1776.

the glorious

We must

for

scruti

closely
jealously every
proposal
national governmental power.
We must demand the reasons
and

nize

new

the proposal

accept
beneﬁts

be

to

only when the reasons
clearly

derived

are adequate
the

out-weigh

increased
and

disadvantages

and
the
and

If the matter under consideration be one upon which
public opinion is not settled or is widely diverse as in matters
of personal habit or mode of manufacture, I think we should
dangers.

draw the line.
We must

guard jealously that governmental
power peculiar
our nation, of a judicial review of legislation enacted under
constitutional limitations. I know that power has been denounced
to

and

our courts

that

have been many
us

and

disaster.

of relief

when

Illinois,

which

have

times

a

been

when

branded

our courts

as usurpers.

But there

alone have stood between

Only recently the whole nation gave a gasp
sinister political organization in the State of

already

had

captured

the

executive

and

leg

of government
in that State and in the City
of Chicago, were ﬁnally hurled back in defeat, when an aroused
people were at least made to recognize that their very liberties were
and when, as a result,
the courts
of Chicago and
threatened
islative branches

Cook County were saved from this last assault which, if success
ful, would have given over the State and City, bound hand and
root,

to

corrupt and ruthless

Finally,

we must strengthen

organization.
and improve our state governments,

pot merely by taking more interest in them, but by attacking
The
new problems with methods and policies adapted to them.
world has learned much about government in the last half cen
tury, particularly

on its business

side, and what has been learned
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be put into practice in our states.

must

of hope

like stars

Fortunately,

only seems a dark horizon, there
perhaps
New York, under
shining rights in our states today.
its able Governor Smith, and apparently under his successor,
has done much for the eﬂiciency and fairness of governmental
are

upon what

some

Governor

effort.

State

twenty-ﬁve

to be merged

directly

to

Lowden,

into nine general

the

State

saving in

enormous

in

Commissions

Illinois, found
and

a

hundred and

The

remarkable

he

These

administrative bodies,

administration.
taxes,

one

bureaus.

result has
in

increase

caused

responsible
been

an

efficiency

in government and a new pride and a new interest of the people
in their State.
and
Something like under Governor Groesbeck,
doubtless

elsewhere.

By some such methods and policies as these we may save our
states and our nation and thus we may attain a realization of that
priceless plan of “an indestructible union of indestructible states.”
The heritage of liberties brought by blood and suffering through
in the English-speaking world is ours.
The tradition of
simple, sturdy, Colonial days, and of the glorious times of our
ages

and Jeffersons are ours.
In this moment of un
maladjustment in human affairs, shall we prove equal
to the great task of preserving and passing on, in undiminished

Washingtons
exampled

and

effectiveness

ited?

An

luster, the precious institutions we have inher
whether
from Texas or from Michigan,

American,

can give only one answer.

Let us up and be doing.

Mr. Wright of San Angelo:
this audience

Mr. President,
learned

I

know how highly

of Dean Bates.
They do not know how much trouble I have had to get him here
or they would appreciate it still more.
(Applause.) You know
there are some of us down here in Texas who love Ann Arbor.
appreciates

the

address

When Dean Bates was yet in his teens I received the B. L. Degree
from the then Dean Thomas M. Cooley. ‘Some ten or possibly
before my time—my distinguished friend and Re
publican from Brownwood also attended that institution. I move
you, Mr. President, that this Association, by a rising vote,
twenty

years

ex-’
tend our thanks to Dean Bates, and make him an honorary member

of this Association.
The motion was duly seconded.

_
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heard the motion, those

have

in favor

rise.

please

The motion carried unanimously.
The President:
Mr. Bates is an

honorary

of

member

this

Association.

'

It

Thank you.

Dean Bates:

honor.

is a great

relative
The President thereupon made several announcements
to the program for tomorrow, and then declared the meeting ad
journed until 10:00 o’clock tomorrow morning, July 6th, 1921.

WEDNESDAY JULY 6,
MORNING SESSION.
10:00

The President:

o’clock A. M.

The Association

Is the special committee

1921.

will

please

come

order.

to

afternoon ready to

appointed yesterday

a report?

make

Judge
ciation:

Burney:

I will

Mr. Chairman,

and

Gentlemen

state that your committee

of the Asso

met yesterday

afternoon

after looking over the resolution as submitted by the Honor
able Maco Stewart, having before us also the Act of the Legis
lature, and the decisions of the Court of Nebraska, especially
and

the Supreme
gentlemen,

Court, we also

I will state to you
Grand Jury of Bexar County,

before us,

had

the foreman of the last

is quite an intelligent gentleman,
of this Association. He gave us quite

who

and

a member,
deal

a good

I

believe,

of information

in which these contracts are being foisted upon
of
this
~The committee
instructed
me to
country.
people
draft, however, a substitute resolution, and we have the following
on

the manner

the

report to make to you, Mr. Chairman.
The resolution was then read to the convention,

as follows:

Resolved by the Texas Bar Association: That the operation of
are
what are commonly known as three percent loan companies
such as to render their contracts
is but

impossible of performance, same
and denounced
by the Consti

the operation of a lottery

tution of the State of Texas.

Similar concerns

have been declared

by the Supreme Courts of Nebraska, Ohio and other
states as well as by the Supreme Court of the United States..
The Governor, Attorney General and Commissioners of Insurance
lotteries

and

Banking

are

respectfully

requested

to

take

such

steps

as

